
J O H N  s .  L O G A N  W A S H I N G T O N ,  D . C .  

Val  14, 2003 

VIA HAND DELIVERY 

M;trlene I I. Dortcli. Esqiiii.c 
Secretary 
Fcdcral Coiiimutiicntioiis Coniniission 
445 12th Succi. SW 
M':lshlngtoll. DC' 20554 

RECEIVED 

MAY 1 4  2003 

iml COMMUNICATIONS C O M M M I I  
O F F I E  OF THE SECRETAQY 

Re: Notification of Ex Parte Communication 
M B  Docket No. 02- 277, MM Docket Nos. 01- 235,01- 317, and 00- 244 

~ I ~ h i s  i s  to advise you, in accordance with Section 1.1206 o f t h c  1:CC's rules. that on May 
I ~ T .  2003. Ilut.r!' I h k e .  l'rcsidctit ol'Ilackyard Broadcasting I loldings, I.I,C ("Backyard 
H i~oadc; is~ in~" ) .  i2nnc Swanson o l ' t l i i s  ol'l icc. and 1 m e l  with Susan M. Eid, Legal Advisor to 
C' l ia imiai i  Micliacl I'o\,~cll. 10 discuss Backyard Broadcasting's concern that any rcvision o f thc  
delinition o r  radio markcis, parlicularly 21 rcfomiulation based on Arbi l ron data, would 
ccviipeti t ivclq ilisatlvmtage small. receiit ly cstahlishcd companies vis-i-vis larger and more 
cntrcnched radio o\wers. If Ilic FCC nonetheless adopts such a change, Backyard Broadcasting 
stressed Ilic itiipoi-tatice ofgandF,ithct-ing and al lowing frcc transferability o f  any non-compliant 
clttstcrs and ofsi\vitig all participants in a market ~ h c  ahility to increase station ownership to thc  
l e \  e l  ol'ilie lar@ griitidf'itlhcred cluster. The cnclosed handouts were distrihuted at the tnceting. 

As rcquii-ed h y  sccIiotI 1 .  I 2(16(h). two copies of this letter arc being subnlittcd for each or 
thc ahovc-rcrcrcncccl dockets. 

, Very truly yours, 



'The Suhstitution of Arbitron M e t r o  Data To Govern Local M a r k e t  Def in i t ion Wil l  
1l:iinstring Small and Medium-Size Group Owners Seeking To Compete Effectively wi th  

Mega-Croups in Local Markets 

MNI Docket Nos. 00-244,01-23S, 01-317 
MB Docket NO. 02-277 

I3ackyai~tl Broadcasting i s  i i  smal l .  recently cstahlished independent company, dcdicated 
Lo local radio, with a total of22 radio broadcast stations in the Muncie, Indiana (Arbitroil Metro 
Rank ZOl), Olcan, Ncw Yoi-k (.2rbitrnn Metro Rank 207), Elmira-Corning, New York (Arhitron 
Metro I h k  21 3). Williamspurt, I'ennsylvania (Arhitroi i  Metro Rank 259), and Jackson, 
Mississippi (Arbitroii Metro Rank 123)- Iriarkcts. 

0 1.1) compete e l kc t i \  cly against ineya-owiicrs who caii spread their risks over scores of 
i l larhets, siriall grntip owiicrs l i ke  Backyard need the ability to cluster stations pursuant to the 
i a n i e  iriiles under which thc incga-consolitlalors l iave already bui l t  thcir businesses. 

11 L)cspilc i t s  relalively I i i i i i lcd rcsotirccs, Backyard direclly coriipclcs with some ol.tI1e 
IaIgcst consolidators. iiicluding Clcar Channel i n  Ihc Jackson, Mississippi, and 
Wil l iai i ispoi~t, I'eniisylvaiiia, markets, Infinity. Eiitcrconi, and Citadel in thc Olean, 
Ncw Yolk. iiiai-kct. ;tnd ('iladcl in  the Muiicic: Indiana, market. 

Opci.aling tnidcr thc c ~ ~ s ! i i i g  Itlie l id  market tletinitions, tticsc mega-coiisolidators 
i\crc able tn cstahlish cf lLct i \)c and cftlcicnt clusters o r  stations in  various markets, 
sprcxl i i is fivcil cosIs anioiig stations within ii m x k e t  and risk among stations in 
s e \  ci~iil i i i i irkcts. 

IZece~it  c i i t r i i i i ts  likc Hackyartl i i i i i s l  be arfordcd a leve l  playiiig ticld as they try to 
~ cro\v illid compete against siich already large and dominant competitors. This incatis 
:illon iiig new eiitraiits the S~ITIC opportunitics lo create viable station groups capahlc 
( i f c n i r i p e t i i i ~  i v i t l i  l l ic cstablished tloiniiiaot groups. 

0 

c 

l l i c  tisc 0 1  ~II -~I~IKII I  Metro Market data. p;irticularly in smallcr markets, imposes a par morc 
reslriclivc slal idai. i l  t1i:iii ex is t i i iy  I - t i l e  iind i vou ld styiriic new entrants seeking to compete 
cffcctivcly against eiitrciiclicd mega-consolidators iind their existing clusters 

CJ l'lic. (~'oniniission rLccntly I c \ i c i r d  ;id approved Hackyard's acquisition of control 
i ~ l ' s e v e ~ . a l  stations in the Muncic. Indiana. aIca. Backyard's holdings, however, could 
C X C C C ~  t l ic owiicl.sliip r t i lcs i f  Arhitror Met1.o Markel data i s  used to delemine the 
s i ~ c  of'the market. Arhilron assigned,just I2  stations to the newly-created Muncie ~ 

Mai.ion, Iriiliwna, Metro iblarkct. Allhougli the ownership rules allow coinmoii 
1I\ciicrsliIp ofjust 3 f?hA stations at id 5 stations overall in a 12 station market, 
H x k y ; ~ r ~ l  ;ilrcatl!, I io l t i s  0 sl; i l ioi is in  tlic t lelincd markcl. including 5 F M  slations. 

Ikl i i i i i i :  siiiallcr Ii1:irkcIs iiivolves ;I g e a t  deal ol'disci-ctionary line drawiiig. lrl the 
;II~SCII~C O I ; I  sinele largc city, oiic i i i t is t  Iiick a i d  choose .imonx groups orsmaller 
coi i i i i i i i i i i l ies  to li)i.in nc\v i i i a thc ls .  I l .sticIi c l io iccs are inadc arbitrarily and wiltlntlt 

o 
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I-clercncc io existing aiid putcirtial competition, tlie formation of new markets could 
Iia\'e iiii iinnicdiatc anti devaslatiiig effcct oil smaller group owiiers. For this reason, 
Llic Coriiniission i i ius i  nol extciitl thc use of Arbitron Metro Market definitions to 
s i i ia l le i  rnarkcls wilhoul careful consideration of the effects on such markets. 

'1'1) the exlei i t  the tise ~?l~ArLi i trcm Mctro Market definitions would crcate inore 
tcsti,ictive standards iii siiiallcr markets, such acts would be rcrcgulatory and contrary 
10 l l i c  iritciit o i -SccI lo i i  202(h) o f  the .Tclccoinnitiiiications Act of 1996 and the 
ptcsuiiiptioii iii Favor ol 'tcpeal tha t  cour ts  have round inust bc applied in construing 
11s pro\4sioiis. 

o 

0 More restriclivc Iirarkets crcalecl by tlic use o f  Arbiiroii Mctro Market data could forcc siaiioir 
il i\cstitutc 01. Ihc hrcakup o f  existing clusters. 

'I: Foi~ sinallel. group nwiicts to Ihe al i lc  IO maintain value, they must have the ability to 
kccp cx is l i i ig  clustcrs i i i iact .  

I:urcing [lie t l i c  -titiitc ofstatiotis li.uiii iiii cvistiirg cluster would liavc a dwastatiiig 
;uitl imiiicdiatc ef.fcct 011 ;i srndler g~.oup owiicr by  causing a precipitous loss o f  
iii;irkct va luc  Tor i t s  1iropci.tics aiid a i i  inabi l i ty to obtain loan capital. 

Llor-co~ci-. t i i i lcss chisting clustcts iiiiiy be Iraiisfened or assigned, small group 
owtici.s wi l l  lose iiitich ci('tlic inarkcl valuc o f  their stations bccause prospcctive 
I)uycrs wil l  1101 IIC i i l i lc IO i.ciilire the hcncfits of' existing clusters. Most smaller 
zron ing conipaiiics likely wi l l  ircctl to rcstructurc to securc tinancing, change 
owiici.sIii1i iii ini l ial  lpuhlic offl.i.iiiss iind, polcntially, iiirrge with other coinparably 
sizcd c o n i p i i i i c s  i l l hy  ; I ~ C  io grow iiilu cfficlive c,oinpctitors. Thc mcga-owncrs 
;~li.cady h:Ivc passcd tl i~ougli th;it stage ofdevclopment. Under more I-csti-ictive 
iniirkel tle(ii1itioirs. c\.cii ii siiriplc cciipolatc 1-eslructuring, 11'0 or other chaiige o f  
co i i t ro l  could l 6 1 - c ~  thc biwtk u p  olclustcrs, destroying much o f  the value of smaller 
coinpanics l ike Hrrclcyat-d i i i d  pr-cclutling theiri from l iecoming cffectivc conipclitors 
q a i i i s t  t l ic  ii icg:a-owncts. 

2 1  the satire t ime. iiiorc i-csliictivc market definitions, combined with 
rraiisrcr/assigiiriciit prolectioiis Tor cxistiiig clusters ( i . e . .  "grandfathcred clusters"). 
would simply lock-in the  current patteins o f  market dominance while blocking the 
dcvc lopi iici 1 t o f po ten t i a I I y c o  i I ipel i ti  \ ~ c  iii'n c I u skis. 

LJ 

c> 

o 

e JArtiiLron 1 3  21 liublic cornpiny accountahlc LO i l s  shaidiolders and to its largesi customers. 
ii-liich are the cntrcnched mega-consolidntors. The economic incentives gtliding Arbitron's 
Jccisiuirh do i i o l  iicccssaril) align \villi the public illtcresl hci1i.fii.s ihat Lhc Commissioii sccks 
1 1 )  i .c i i l i x  iii I l l i s  procccdiii:. llsc 0 1  i\i.bili-on markci dcfinitions, which the company may 
i ' i ~ i ~ y  1;-oiii limc to tiinc, woul t l  i i ici i l i  that illc value ofmai-kct clusters ofcnielging 
c~) i i ipci ik i .s i i i i iy  hecomc ii fiiiic[ioii of  :\rhiri.oii's colnmercial iiitercsis. 
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o FOI. Instance, in 1087, Arbitron lo\icrcd its estimate of the Black population in thc 
Ilousion, 'I'cxas, market after cci-tain major station owners petitioned for siich 
changes. Radio station KMJQ(FM), which concentratcd on Black listeners, lost 
tnarkct share as a result. In response, KMJQ(FM) submitted population reports from 
Ihc City of Houston Department of Planning and Development, which were endorsed 
Iby thc city or Houshn and t l a r i s  County. Arbitron refused to revise its estimates, 
however, or evcn postpone the implcmcntation of the lower estimates pending further 
studies. (Sce KMlQ, KMJM D U J ~  Arhili-on, Radio and Records, Jan. 13, 1988, at 3, 
altachcd Iicrclo.) Siinilarly, Spanish language broadcasters have criticized Arbitron' 
Vdiliirc to take accurate account of language preference, which undermines the 
Hispanic radio industry by giving a false nicasure of-tlie listening habits of Spanish- 
language listcncrs. 

* Oii/iJ FLV Whtr/ fs ~ I ' K J ~ o ) ~ .  Tl ic  Cotiiniission should not disrupt the market by drastically 
alterins radio tnarkct tlcfiniiions. Although the currcnl rulcs create certain 
iiiconsistcncics and discrepancies thal should be addressed (e.g., the "Pine Uluf-f '  
Iprohleni). radical changes arc tinnecessai-y and not in  the public interest --- parlicularly 
w1iei.c such changes wil l  tigliteii exist ing restrictions. 

, l h O ~ o t i  I s  N o /  7he . / I I I . s I I , c ~ ~ . .  Use o f  Arbitmi Metro Market Data will lead lo arbitrary 
iiarkct clefinitions th:it may not I-cllcct competitive realitics. In particular, Arbitron 
Metro Markci data miist no1 bc risctl i i i  iiiarkets smaller than the Top 200 because Ihe 
tinpact will be arbitrary ;ind incoiisistctit. Morcover. adopLing iiiorc restrictive Arbitroii 
Mctio Markets will  only disrupt thc crlorls orcincrginy small coinpanics that should be 
encouragcd as cfrcclivc conipctikm to thc mega-consolidators. 





Replaciiig the C u r r e n t  Radio Marke t  Definition with an ArbitroniBlA S tanda rd  
Will Frustrate  tlie Efforts 0 1  Small a n d  Medium-Sized G r o u p  Owners  to 

Compete Effectively with Mega-Croups in Local Markets 

The ('ommissior should iiot disi.tipL thc radio industry by drastically altering radio market 
definitions based on Arhitron and/or RIA standards. 

c The iiidustry has adapted to the ctirrcnt radio market definition, and those entities that 
entered the market since 1996 l iave based Ilieir competitive strategies on the existing 
t lcfinit ion. 

' I l ic 'se iiewi entrants and other growing coiiipaiiics must have the opportunity to develop 
cflicierrt cluslers o f  stations tinder tlie same rules that liave been used to huild the existing 
iiicga~coiiipariies. Othei-wisc. thc icw cntrants will not have any opportunity to compete 
clfectively with t l ic i i i .  

Diariiption in t l ic iiidusti-y froni a l ieu' radio niarket definition will disproportionately 
liann smaller players foi- wlioni the loss or inability lo transfer intact even a single clustcr 
could liiivc a devastating effect. Mega-owners can spread the risk of a major chaiigc 
XI-oss onc or inore o f  their niarkcts; siiialler owners seeking to compete with them 
cilllllol. 

o 

o 

Iftlic Commission i icvcrtliclcss cliaiigcs thc radio market definition to an Arbitrot1 and/or BIA 
standard. t l ic Coniinissioii nitist adopt provisions that limit the harm that smaller group owtiel~s 
wi l l  suffer: 

o The ('onimission shou ld  provide 10i. 11111 gadfa t l ie r ing  and rull transferability 0 1  
clusters. 

1 A rcquircnicnt Ibr divestiture o f  clusters wotild severely and tlisproporlionatcly 
hi l i - i i i  sinallci '  Sroiip oui ie is ;  mega-owners can spread the risk. 

Any limitation on ti.aiisferability of clusters would result in an immediatc loss of 
v i i luc  lliat WOIIILI he fell most actilely hy small group owncrs. Mega-owners 
rc;ichcd their cun-cnt positions through a history o f  transfers and assignments. 
ineliding i i i i incrous '.trade tip" sales and exchanges, initial public offerings, 
nici-gcrs, a n i  the  addition of icn3 cqiiity investors. If the Commission only 
Ipci-niits a limited iiunibcr of transfers of grandfathercd clusters, i t  will cut offllic 
only gl-owlh pall1 for rhosc sccking to offer efkctive competition to mega-owncrs. 

'l-llc C'oni~nission should a11ow ai:y owner in a niarkcl to increase station ownership to thc 
1cvcl of Lhc largest g:l:indfathci-cd cluster. O/hcn.o/.re. [he iicw rule.s cflcc./ivcl~ wil l  . P ~ O ~ C ' C /  

~ ~ I I / ~ ~ ~ ~ H c ~ I ~ ~ I /  i i i r , ~ ~ ~ - o ~ ~ ~ ~ ~ i i ~ i ~ . s  i i , q / i / i s /  c , i / i ~ l i i e  C . O / I Z ~ E I / / ~ O / I .  

Statiolis in ;I market that do iiot hLivc iiiiy contour overlap with another co-ownctl station 
i l l  tl~c markel -- or have so little contour overlap that thc Commission's rti lcs would 
I p I i i i t  siilnc-scn:icc simulcasting ~- should bc treated as one station ill the numerator In 

o x r l a p p i n g  C'lass ,A stations noiild he treated tlie same as an entrenched owner's 
overlapping C'lass C stations. 

FCY' shoii ld deal w i h  anomalics tiiitler the c u i m i t  market definition standard on a casc- 
b! - c x c  bo5is. F n r  example. the so-called -'Pine Hluff'' problun could be addresscd by 
requiring tha t  t l ic requisite market s iye  hc established without counting ill the 
dcnoii i inatoi- commonly-owiicd stations that are not a pan of the cILIster being cvaluntcd. 

1 

< >  

coniptititig (he ouiiersliip litnil for that licensee. Otherwise, a new entrant's two 11011- 

o 



Backyard Broadcasting Holdings, I,LC Stations 
(hy Arhitron Market) 

.lackson, Mississippi (Arbitron Metro Rank 123) 

Liccnscc: Ijackyard Broadcasting Mississippi, LL(' 
iA' l~YX(FM),  Jackson, MISSISSI~~I 
WRXW(FM). Pearl, Mississippi 

Muncie-Marion, lndiaiia (Arbitron Metro Hank 201), 

Liccnsee: Indiana SabieCons Inc . '  
WH' I 'Y( tM) ,  Hartlord City, Indiana 
b"TI(FM). Alcxandria, Indiana 
WIJRK(FM), Elwood, Indiana 
WF.RK(FV), Muncie, Indiana 

Liccnsee. Muncic SahrcCom, l n c  
WXI'NjAM), Miincic, l i idiai ia 
WI.IK-FU, Muncie, Indiana 

Oleaii, New Vnrk (Arhilron Metro Rank 207), 

Licri isee: Arrow Communications (if N.\'.. Inc 
WPlG(FM), Olcan, New York 
WIII)L[AM). Olean, New York 

Flniira-Curiiing. NKW York (Arbilron Metro Hank 213) 

Liceiisee: C'hcinung County Radio, 111~. 

WNKI(FM). Corning. h'cw York 
WPGI(IIM), Horseheads. New Yolk 
\VXGZ.(FM), Montour Falls, Ncw York 
WWLZ(AM), Hoiselieads, New York 
WC;MI:(AM). Watkins Glen, New Yoi~k 

Williamsport, Pennsylvania (Arhitmli  Mclro Hank 2.59) 

I.~cciisce: Soulh Williainsport SahicCoin. lnc 
W Il~Q(FM), Williamsport, Pennsylvania 
MiWPA(AM), Willrarnsport, Pennsylvaiiia 
WBZD-I;M, Muncy, I'ennsylvania 
W I X K ( F M ) .  S. Williamsport, Pcnnsylvaiiia 
WCXK(FM). Lcwinburg, Peruisylvania 
WRVtI(FM), Williamsport, Pcnnsylvania 

~ __  
I l i id ia i ia SabrcC'orii, Inc. slation WIIBIJ(AM),  Andeison, Indiana. i s  not included in [he Muncic-Marion, Iiidiana, 
Arhilron Metro Markel. 


